"Way back when," Rodrigo said. "We identified two views, including a materialist view that restraints on interracial marriage and romance are necessary to facilitate exploitation, since the offspring of those marriages would be of indeterminate race. "5 "Like you," I said, with a smile.
"Right. Hard to figure. Someone looks at me and can't tell whether I'm white or not.6 The sort of person to seat at a good table in a restaurant or near the back. This makes everyone uncomfortable.
Then, we talked about a competing view, which holds that the taboo against interracial intimacy is a product of deep psychoanalytic forces and fears."7 "Right. The one places profits and material advantage at the center of our system of racial hierarchy. Then, the prohibition against inter marriage is just a means to an end."8 "Instrumental, a way of assuring a nice clear racial line, so we can know whom to exploit,"9 Rodrigo added. "The other view, by contrast, says that the aversion to racial touching, mixture, and intimacy, is cen tral to, and lies at the very core of, our system of white supremacy." 1 0 "For this view, our whole system of school and housing segregation is a means to an end -keeping little black and white school kids from getting too friendly." 11 After a pause, I added, "And the organist incident reminded you of all this?" "It did," Rodrigo said. "But now, reflecting on some books on race I read the other day, I think I see a way to go deeper. Maybe I'll run the idea past you later at Teresa's. Is someone at the door?" A discreet knock was followed by the door's opening to reveal the jovial face of the minister who, two days hence, would preside at my wedding to the beauteous widow Teresa. "How are you two doing?" he asked.
"Fine. I've been going over my marching orders. May I introduce my young friend and colleague, Rodrigo?" "How do you do?" the minister said. Then, turning to me: "The substitute organist just arrived. She's in my study selecting music with Teresa. Are you ready?" 5. DERRICK BELL, RACE, RACISM AND AMERICAN LAW 328-33 (4th ed. 2000) (setting out the two views); DELGADO, supra note 3, at 92-104. 6. Rodrigo, the son of an African-American father and an Italian mother, is of indeter minate race. See Delgado, Rodrigo's Chronicle, supra note 1, at 1357-70.
7. BELL, supra note 5, at 333-36; DELGADO, supra note 3, at 102-04.
8. That is, preventing intermarriage is a means to the goal of maintaining white material supremacy.
9. See BELL, supra note 5, at 328-33; DELGADO, supra note 3, at 102-04. 10. See, e.g., BELL, supra note 5, at 331-33 (citing psychoanalytic theorists). 11. Id. at 328-33; DELGADO, supra note 3, at 92-104.
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As we walked back to the wedding chapel, Rodrigo and the minis ter talked about a period in U.S. history in which my young protege was intensely interested. It appeared that the minister, as a seminarian, had ridden one of the original freedom buses and marched with Martin Luther King in Selma, Alabama.1 2
The walk-through itself lasted less than five minutes. "You'll all do fine, " the minister said. "Call me if you have any questions. You, too, Teresa."
"We'll see you in two days, then, " I said, shaking his hand, then fishing in my breast pocket for the checks I had written out ahead of time. "This is for you, and this one for the organist. " I.
CIVIL RIGHTS AND THE WHITE COMFORT ZONE
An hour later, I was seated in Teresa's comfortable living room while she performed a last-minute operation in her kitchen and we both waited f o r the arrival of the two young people. After a few minutes spent in reverie, I heard a car door slam outside and voices on the steps.
"Hi, f olks. We're here. " Rodrigo's cheerful voice gave way to Giannina's tall figure, followed by a toddler holding a teddy bear and sucking his thumb.
The toddler took his thumb out of his mouth long enough to say, "Hi, Grandpa. " I wondered briefly who had taught him to say that, then the kitchen door opened. Teresa entered, wearing a simple dress cut from an elegant Italian material that took my breath away, tray full of beverages and cookies in hand, and motioned that we should all make ourselves comfortable. Rodrigo picked up little Gustavo, held him up for Teresa and me to greet, and then walked into the bedroom, closing the door.
"We brought his favorite educational video, but I'm guessing he'll be asleep in ten minutes, " said Giannina. "It's past his naptime, and he was starting to nod in the car on the way over." "What do you have there?" I asked, pointing to a bookbag she had deposited on the living room table next to the tray with our refresh ments.
"Some books Rodrigo scooped up at the last minute. Something to do with what you two were talking about earlier. I'll let him explain that himself."
As though by magic, Rodrigo emerged from the bedroom door. "He's on the bed, watching Barney. I bet he'll be out cold in a couple of minutes. First, he wanted to see your bathroom, Teresa. " Giannina gave a knowing smile, and when Teresa and I must have looked blank, 18. See, e.g., PEREA ET AL., supra note 15, at 455-89 (discussing white transparency).
[Vol. 101:1201 "I'd better explain, " I said. Rodrigo tiptoed over to the bedroom, opened the door, and peered inside, as I recounted to the two women what our conversation at the church had been about.
"Sound asleep, " he said upon his return, putting his thumb to his lips. "And he went to the bathroom before turning in, just as we taught him to do. " "We're all anxious to hear this mysterious idea, " Giannina said. Then looking at the two of us: "I tried to get him to tell me earlier as he was collecting those books before our trip. But he said he was still working through it. " "I was, " said Rodrigo. "But now that I've mulled it over, I'd like to run my thesis past you. It doesn't have to do with race and romance specifically, but with broader realms of discourse and action. It's a more generalized thesis that helps unify diverse phenomena. " Out of the corner of my eye I saw both Teresa and Giannina smil ing knowingly. My young protege was never short of a new thesis, I thought, or shy about sharing it with us. "I, for one, would love to hear, " I said. "Why don't we pick up our drinks and head into the study? It's more comfortable. " "And we're less apt to wake the baby, " Giannina added, picking up her teacup and leading the way.
A. In Which Rodrigo Explains the Point of Civil Rights Law
We all settled down in the comf o rtable, wood-paneled room, Teresa and I looked up expectantly, and Rodrigo began:
"Have the three of you noticed how uncomfortable some of our white friends are with discussing, or even using the word, 'racism' these days?" "I have, " Giannina said. "Just the other day my reading group was talking about one of those books. " She pointed to the pile Rodrigo had lined up next to his place on the coffee table. "A new member kept asking whether the authors were not, as she put it, obsessed with race. She was surprised when none of us agreed with her. " "It's almost as though race and racism have replaced the 'N' word as the one no one dares speak any more, "1 9 Teresa added. "The other day in my environmental organization, we were discussing environ- "Reminds me of something the Professor and I were discussing at one of our first meetings, " Rodrigo interjected. "About appointments committees and how some law schools never seem to hire blacks or Latinos. "2 1 "Right, " I chimed in. "One comes along with excellent credentials. He gives a great job talk. The students like him. But he isn't hired because two members of the appointments committee think he lacks a creative mind. Next month, a Latina comes along who has written fifty law review articles and ten prize-winning books. But she isn't hired because some of the appointments-committee members think she has a chip on her shoulder. "2 2 "It's always something, " Giannina added. "And if you have the temerity to posit that it's the appointments committee's discomfort with the prospect of having a black or Latino colleague ... " "Unless, of course, the candidate is one of those happen-to-be blacks who want to be thought of as individuals more than they want to identify with their community, " I added.2 3 "Right, " Rodrigo said. "Their number is growing. Which brings me to my point. The whole purpose of civil rights law and discourse today is not the improvement in circumstances for outgroups of color. " "It isn't?" I said, taking the bait. "What is it then?" "It occurred to me while reading these books, " Rodrigo gestured. "Each one of which, in its way, assumes just that. Namely, that the point of civil rights is to make matters better for blacks. 24. In other words, the structure of the authors' argument is: X is happening, therefore it is terrible and must be fixed -as opposed to the other interpretation: X is happening; good, that is just the way things are supposed to be. See 31. See DUDZIAK, supra note 27; Bell, supra note 27.
this the other day in a book by Mary Dudziak. 32 She developed Bell's thesis. Our competition with the Soviet Union for the loyalties of the uncommitted Third World .. . " "Most of which was black, brown, or Asian," Rodrigo pointed out. "Precisely," his mother-in-law continued. "That competition required that we soft-pedal some of the usual cruelties we inflicted on blacks. 33 The world press had the nasty habit of splashing reports of lynchings,34 the Emmitt Till murder,35 and Southern sheriffs with cattle prods and police dogs all over the front pages.36 Eventually, the State Department and President prevailed on the judiciary to give blacks a few, largely symbolic, victories. She disappeared into the kitchen, Rodrigo adjusted the books f o r a minute, then said: "They're not bad books. They just assume that pointing out a problem, like a lot of blacks in prison,3 9 is enough to get the rest of the citizenry to take it seriously.40 I think it's almost exactly the opposite of that. Oh, good, here's Mom. "
Teresa set down the tray, this time laden with fruit, and said, "Where were we?" "Rodrigo was going to prove that civil rights, silently and without anyone announcing it, has taken a 180-degree shift. Most of us keep trying to advance things under the old paradigm, which had as its objective the advancement of black interests. Each of those books, he was saying, falls prey to that misconception. Each author believes that pointing out black misery, poverty, injustice, and so on, is enough to 32. DUDZIAK, supra note 27. "My evidence falls into three categories. The first kind is material self-interest. Many whites simply won't allow black advances to threaten their own physical and economic well-being. 41 The other kinds are psychic comfort4 2 and discourse categories. 43 With discourse, they adopt rules, which they never state, like the one we mentioned, forbidding use of the 'R' word. What if we covered the material ones first?"
When we all nodded and leaned forward, Rodrigo continued: "We all know that, throughout history, whites have subordinated blacks and other people of color in order to advance their own economic self interest. "44 "Or at least not endanger it, " Giannina interjected. "My reading group was discussing the Bell article45 and Dudziak book46 the other day. " "There's, of course, slavery, which conferred a great economic benefit on the South, "47 Rodrigo began. "And remember all those other practices, such as Chinese coolie labor, 48 the Bracero Program, 49
and Alien Land Laws50 that cut down on the competition from expert Japanese farmers. " "That book over there " -Giannina leaned over and picked up the Perea volume resting next to her husband -"lists dozens of examples in which the dominant group instituted practices and laws to promote their own well-being at the expense of blacks, Latinos, Asians, and Indians. 51 It's amazing how the authors managed to remain optimistic and hold onto the idea that civil rights is aimed at boosting the well-being of f o lks of color. 52 Maybe they couldn't get their minds around the idea that it is really about subjugating those very people and advancing the interests of whites." "But wait a second, you two," I interjected. "You still have to do two things. You need to show that economic subjugation goes on today, not just in those earlier periods, and that a majority of whites hold to it, not just a few diehard supremacists. We all know many whites who are sympathetic to black causes, or are indifferent -who don't care much one way or the other -and also whites who courageously protest economic injustice, for example at World Trade Organization and International Monetary Fund meetings. Plus, you also have to show how maintaining white material supremacy is the whole point of civil rights, and not just a limitation that clicks in at some point. "53
"I see what you mean," Rodrigo replied, furrowing his brow. "Okay, consider affirmative action, for example, under direct assault just as minority populations are growing to the point where the occa sional person of color getting into a fine university is threatening to become, not exactly a flood, but at least a trickle. 54 So, f or the first time, we're seeing widespread pressures to eliminate that paltry avenue of upward mobility. 55 Consider also the growing pressure to curtail immigration, 56 limit welfare,57 and dissolve desegregation decrees,58 just as populations of color are beginning to gain on whites numerically and increase voting power in many states."5 9 51. See [Vol. 101:1201 "You're right about that, at least, " I conceded. "Some whites do seem to feel discomfited by the thought that a tiny handful of us are getting ahead. Yet, a recent book by Oliver and Shapiro shows that black wealth, at least, is negligible.60 The average black family has a net worth of zero,61 and the number of black millionaires, outside entertainment and sports, can practically by counted on the fingers of one hand. " 6 2 "True, " Rodrigo said. "Perhaps it seems unnatural that any of us at all hold good jobs, professional degrees, and designs on houses in the better neighborhoods. But you posed a second question. Oh, yes, it was whether this reluctance did not simply click in as a limit. " "Right, " Teresa said. "Gus pointed out that civil rights might still intend the betterment of blacks' condition. Latinos', too. But society loses its nerve, diminishes its fervor, as soon as this goal begins to threaten white self-interest. Up to that point, it's fine. If we could help blacks and Latinos advance without any cost to ourselves, we'd do so. We love them, truly. We just love ourselves more. "
a. The Unseen Limit on White Beneficence. "Well put, " Rodrigo said with a smile. "And I don't think I can prove this conclusively without resort to my other forms of evidence, comfort level and discourse. But for now, let me pose a hypothetical: suppose society could, without any cost to itself, enrich the African-American popula tion. A powerful extraterrestrial force lands and offers this country any amount of money, with the stipulation that it be used only for African Americans.63 We could ask them for a trillion dollars, a billion dollars, five dollars, any figure we wanted.64 The only people who could vote would be whites. What do you think the answer would be?" "If it were put to a referendum?" Giannina asked.
"Right, " said Rodrigo. "And the wealth of whites would stay the same?" Teresa asked. I began smiling involuntarily as I got a glimpse of where the young fire brand was going.
"I think Rodrigo's point is that it would be quite a modest figure, " I said. "Whites simply don't like seeing black millionaires like 0. J. See Simpson driving limousines or rap stars living in palatial homes. So, even though the indirect effects of having every black be very wealthy might benefit whites ... " 65 "Who could profit by getting jobs in the service sector, shining shoes for blacks, serving as their chauffeurs, valets, investment advisers, and so on, " Teresa said, smiling and clapping her hands to gether.
60.
"Even though it would cost them nothing and, in many cases, benefit them, they'd vote against a large allotment, " Rodrigo con cluded. "The whole point of civil rights law is to strike just the right balance of racism in society. 66 Not too much, for that would be destabilizing -Blacks might revolt. Nor too little -that would for feit important material and psychic advantages. Civil rights serves as a homeostat, assuring that society contains exactly the right amount of racism. "67 "To maintain the economic security of whites and keep blacks and other groups of color poor and marginalized, " I said. "I suppose you have made at least a plausible case, Rodrigo, on material grounds. Your review of history strikes me as generally accurate. And your summary of contemporary actions and attitudes simply adds force. But I'm still troubled by my original objection. I don't see why the purpose of civil rights has to be the maintenance of white economic well-being and black penury. The one might simply be a limitation on the other. I guess I need more evidence. "
II. RODRIGO'S SECOND FORM OF EVIDENCE: CIVIL RIGHTS AS A MECHANISM TO PROTECT WHITE PSYCHIC WELL-BEING AND
COMFORT "I'll see what I can do," Rodrigo said. "And for this, we need to turn to a different set of considerations -namely, factors designed to preserve the white comfort level. " "Comfort level?" said Giannina. "You mean like that couple in the restaurant the other day. The one that obviously didn't feel comfortable sitting next to a stylishly dressed interracial couple?" "Yes, " Rodrigo replied. "Multiply that by a thousand. And extend it to things that matter, like finding a neighborhood to live in. "
65. See BELL, supra note 5, at 11-12, 63-67, 206, 257 (observing that working-class whites, who otherwise might be expected to unite with blacks against the capitalists and fac tory owners that oppress them both, decline to do so because they derive psychic benefits from imagining themselves as better than blacks). [Vol. 101:1201 "You mean white flight, insurance redlining, housing segregation, that sort of thing?"6 8 I asked.
"Exactly," Rodrigo replied. "Look what happened in the wake of the housing decrees of the 1970s. Whites simply moved out of the cities into the suburbs. 6 9 After a neighborhood becomes more than a few percent black, whites start to leave.70 And once it starts, the process accelerates. The same is true of schools. "7 1 "That reminds me of something we talked about in my reading group, " Giannina said. "Namely the case of Denver, Colorado. One of our authors linked the recent shootings in Columbine High SchooF 2 with the Keyes litigation three decades earlier. "7 3 "I think I heard someone trace that connection," Teresa said. "Remind me how it goes. " "Sure. Keyes was an early school desegregation suit that found de jure discrimination in the Denver public schools. The federal court ordered the district to desegregate, even if that meant forced busing. "74 "I've heard that same story, " I said. "I have a friend from the area. He said that the litigation was tense and protracted. The case went up and down on appeal many times before the final decree was upheld by the Supreme Court. While the case was pending, forty-six school buses and the home of the federal judge were bombed.75 When the decree became final, white families moved to the suburbs in droves rather than send their kids to school with blacks. "7 6 I paused to see if my f r iends were familiar with this period of history. When they nodded, I continued:
"Towns like Littleton grew rapidly. And since the new residents were who they were, schools like Columbine High School became virtually all white. Peer pressure increased. Kids competed to wear the best clothes, drive the biggest SUV, pe on the cheerleading squad, earn the highest SATs."77 "And we all know what happened in that pressure cooker atmos phere, " Teresa picked up. "Ironic. You.never hear of mass shootings in schools, like Berkeley or Santa Monica High, which are healthily integrated.78 There, no group holds a decisive majority. No kid is a total outcast, because everyone can find some social group to hang out with. Rich kids, weird kids, poor kids, musicians, theatre groupies, Goths, budding bohemians, writers, and athletes." "And so, " Rodrigo concluded. "The parents who fled Denver, seeking the company of the like-minded, found it. But their kids, a generation later, paid the price. If you're a kid, safety lies in diversity. And schools like the two you just mentioned, Teresa, don't sacrifice excellence, either. They're at the top in academic achievement, as well. "
After a pause, I said. "Sobering thought. Did you have other examples up your sleeve?" "Oh, " said Rodrigo with a start. "I did. What some white folks will do to be comfortable. Point number two is that they hate feeling guilty. So they adopt strategies and modes of discourse that neatly absolve them of guilt for racial transgressions." "I assume you mean things like a legal standard for proof of discrimination that requires that the plaintiff show intent, "79 said Giannina. "We talked about that in my constitutional law class the other day. "
"Yes. Unless a black can show that a white intended a policy or practice to disadvantage him, the black will go without recourse. The white can say he intended no harm, even though the effect of what he did was to assure that people like him got ahead. "
"And the same is true for proof of causation," I added. "It must be tight." 80. It is true that this requirement is absent in statutory discrimination cases. Yet, even there, other limitations are being imposed that curtail the scope of liability and of relief. See infra notes 81-82 and accompanying text; see also City of Boerne v. Flores, 521 U.S. 507 (1997) (applying "congruent and proportional" standard to litigation under Congress's Section 5 power). Once minorities begin to make legal inroads, courts move to curtail those advances.
[Vol. 101:1201 "Not to mention tougher standing requirements8 1 and res judicata rules, "82 Rodrigo went on. "Blacks can't stray too far afield from injury-in-fact rules. And unless they're in the very same class that litigated a previous case of discrimination, forget it. Prior adjudication rules will bar them benefiting from an earlier decree. " "So, whites need rarely feel guilty, at least in a legal sense, " Rodrigo summarized. "All the law is stacked against the minority seeking relief. The hoops are set higher and higher every Supreme Court term. "83
After a pause, Giannina said, "I can think of a few other ways society arranges for whites' comfort level. " "I want to hear them, " her husband said. "But first, I should check the bedroom. We've been talking for quite a while. Little Gus may be stirring."
When we all nodded, Rodrigo got up, tiptoed over to Teresa's bedroom door, and peeked inside. "Still dead to the world, " he reported, returning to his seat on the sofa. "Where were we?" "The psychic comfort of whites, " Giannina replied. "You were arguing that in recent times, civil rights has undergone a shift. Without anyone's announcing it, the dominant objective of civil rights has changed from assisting blacks to helping whites. "Indeed," Giannina acknowledged. "A landmark in equality juris prudence. And just as recent scholarship has shown that Harlan suffered a remarkable lapse,92 so did Justice Warren. " "I know that Harlan was the author of some appalling jurispru dence with respect to Asians,"9 3 Teresa said. "What was Warren's mistake?" "It, too, had to do with Asians," Giannina continued. "As wartime governor of California he was an enthusiastic proponent of interning Japanese and Japanese Americans, even though the evidence of their disloyalty and espionage was entirely fabricated.94 Indeed, he was one of the principal fabricators. "95 "One of the principal fabricators?" I asked in astonishment. "What did he make up?" "Professor Cho shows how he sent the federal government trumped-up evidence of Japanese fifth column activities. % She implies he wanted the Japanese out so that Anglo farmers and bankers could take over their lands and property. " "I've read Peter Irons on how much of the evidence General DeWitt relied on to convince his superiors in Washington that war time removal was warranted was based on mere supposition or thinly veiled dislike of the Japanese. 97 What did Warren rely on?" I asked.
"Much of the same," Giannina replied. "One of his most telling pieces of evidence was a map of California he had his staff compile, with red pins showing Japanese-owned land right next to strategic installations. 98 It turned out that much of this was empty f a rmland, in 90. On Justice Warren's role in expanding civil rights and civil liberties, see, for example, JACK POLLOCK, EARL WARREN: THE JUDGE WHO CHANGED AMERICA {1979); BERNARD SCHWARTZ, SUPER CHIEF, EARL WARREN AND HIS SUPREME COURT (1983) . some cases located along railroads. 99 That land was undesirable, so the Japanese had bought it for a reduced price and then farmed it success fully .100 Warren's map made it look like Japanese had deliberately acquired property next to strategic installations so that they could re port what they saw to Japanese military authorities back home. " 101 "And what happened when this came to light?" "Nothing. Biographers and historians treat Warren's conduct as a mere anomaly in an otherwise stellar record.102 Performed under war time pressure, what he did was excusable, even though it caused tens of thousands of innocent Japanese to spend the war behind barbed wire, losing property and businesses in the process.103 They say we shouldn't be presentist -apply today's standards to an earlier period. "1 04 "And so, Cho's point is that white folks make allowances for their kind when one of them missteps. They find reasons why the act was not as blameworthy as it might seem." "Exactly," Giannina said. "It's just another way in which civil rights law and discourse safeguard the comfort and good reputation of whites. "
After a pause, I prompted: "Rodrigo, I think you said you had one more way. " "I do," Rodrigo replied. "I was discussing this with Laz the other day. He was delighted by your Earl Warren example. As you know, Laz is conservative, fair-minded, and probably my best f riend on the faculty. He said Warren was no hero of his, and didn't deserve his fame." "And the two of you came up with another example?" I prompted. I was anxious to see where the young wunderkind was going.
"Yes -hate speech. " 105 "I bet you discussed the way our great tradition of free speech pro tects vicious racial epithets and disparagement106 -speech, in other words, that keeps minorities down. But when minorities try to use free speech to parade, sit in, or protest unfair social conditions, it turns out their speech wasn't free after all. It was either uttered in the wrong place, at the wrong time, with too much muscle mixed in, or without asking permission first. " 107 "Minority speech, in other words, must be mannerly, decorous, prayerful, and carried out in the most public of settings without creating too much noise, litter, or commotion. The opposite of hate speech, which can be as rowdy, raunchy, and vicious as one wants," Giannina said. "Some of my friends and I were discussing this after our First Amendment class the other day. "
"You can even burn a cross on the front yard of a black family, striking terror in the hearts of their children," 10 8 Teresa added. "I'm not even a lawyer, and I know about that case. "
"Have we captured your thought?" I asked Rodrigo. "Or did you and Laz have more?" "Oh," said Rodrigo. "I was so enjoying listening to the two of you that I seem to have taken a short vacation. Yes, we had more. The other part was historical. Have you ever noticed how the terms in which literature and popular culture depict minorities vary over time?"'0 9 "I have," I said, happy to be able to amplify. "I was just reading an article by a pair of critical race theorists on exactly this subject. I think they called it the functional theory of racial imagery .1 1 0 The idea is that the way minorities appear in song, literature, and myth varies f r om period to period, depending on what white society needs at the time. In one period, slavery for example, whites have things well in hand.
So, the literature of the time depicts the slaves as singing, happy, and contented with their lot.111 Later, after Emancipation, blacks emerge as a threat. So, the dominant images change to the bestial, out-of control black with designs on white women -images that justify brutal repression.112 And so it goes with other racial groups1 13 -the images change to justify whatever it is whites need from minoritieslabor, exploitation, extermination, land. " 1 1 4 "All designed to keep whites comfortably in control," Rodrigo concluded.
Just then, Giannina held up a finger to ask for silence for a moment. "I think I heard him starting to stir. That usually means we have about ten minutes before he announces himself in no uncertain terms. If you're going to finish up, Rodrigo, you'd better do it now." "Yes," I seconded. "You spoke of a third area where whites guard their own comfort level. What was it, discourse?" Ill. DISCOURSE AS A PROTECTOR OF WHITE WELL-BEING "It was," Rodrigo said. "Consider, for example, how recent civil rights discourse dwells at great length on the concept of the innocent white male." 115 "Tom Ross wrote two articles on the subject. Half the Supreme Court -not to mention every conservative think tank in the landseems to believe that protecting the innocent white male ... "
"From job IOss, competition for university seats, having a bad conscience," 116 Giannina interjected.
"Is the principal objective. It's as though the whole point of civil rights discourse has shifted from protecting blacks to protecting whites," Rodrigo continued. "But not only that, consider how the discourse of colorblindness ... "1 1 7 "So much in vogue these days," Teresa added. "It certainly is," Rodrigo agreed. "Half of my students seem to subscribe to it. Even ones who consider themselves leftists and supporters of the underdog." "To play devil's advocate for a moment," I asked, "what's wrong with that? Sometimes it's not so bad to be colorblind. It at least prevents you from singling out other people for adverse treatment because of the color of their skin." "When used that way, nothing is wrong with it," Rodrigo con ceded. "But some people use colorblindness as a sword. Because they've convinced themselves they are colorblind, they feel no hesita tion at labeling a black, for example, racist or obsessed with race, merely because she wants to raise black issues or support a black studies department at the university." "I've seen examples of that myself recently," Giannina interjected. "I spoke at a local high school during a law day celebration. I mentioned some figures about black poverty, Latino school dropout, 117. On colorblindness and colorblind jurisprudence, see, for example, BELL, supra note 5, at 131-54.
"Right, " Teresa said. "They try to convince themselves th_;.t their favorite group is so special, so morally deserving, as to justify smgular treatment.12 7 Those other groups, which have been subject to lesser degrees of discrimination, can wait their tum, until blacks have been restored to the status-quo ante. " "Which might mean waiting forever, " I pointed out. "Rodrigo, I
don't mean to cut you off, but it may be time for you to wind up.
Speaking for myself, I find your demonstration provocative, if not convincing. The purpose of civil rights law and discourse today is not to improve things for historically disadvantaged groups, but histori cally advantaged whites. You have provided examples of material and psychological self-interest, and from the realm of discourse, all converging on your principal point. What I want to know is, what follows from this?"
Rodrigo looked around the circle quickly, and seeing the others nod agreement, began as follows:
IV. IN WHICH RODRIGO OUTLINES A CIVIL RIGHTS STRATEGY FOR AN AGE IN WHICH WHITE INTERESTS HA VE SILENTLY OCCUPIED THE CENTER OF CIVIL RIGHTS THOUGHT AND DISCOURSE
"What my analysis means is that people like us should adopt strategies that take account of the new, implicit civil rights agenda, " Rodrigo began.
· · "Either that or try to change that agenda, " Giannina added, I thought a little sharply. "Point well taken, " said Rodrigo. "But until it changes, reformers who want to improve things for the poor community and minorities need to bear in mind that their audience sees things in changed terms. " "And what does that mean, practically speaking?" I coaxed.
"Well, for one thing, " Rodrigo said, "it means that trying, over and over, to prove black misery and Latino destitution with statistics, figures, and examples, is counterproductive. It just makes whites feel uncomfortable. And the point of civil rights today is to guard against exactly that. The same is true for proving guilt -w hite guilt, I mean. " "In other words, the reparations campaign, " 128 Teresa said. "That and more. The restitutionary prong of affirmative action, compensation for past discrimination. All of that is out. Unless you're proving the complicity of some specific social actor, preferably located far away, whites will never accept your findings. They will always find some way of avoiding responsibility. " 127. Id . at 172-86.
128. Id. at 179-83.
